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WORK HEALTH AND SAFETY BILL 2019 
SAFETY LEVIES AMENDMENT BILL 2019 

Cognate Debate 

Leave granted for order of the day 33, the Work Health and Safety Bill 2019, and order of the day 24, the Safety Levies 
Amendment Bill 2019, to be considered cognately. 

Point of Order 

Hon NICK GOIRAN: I think the Safety Levies Amendment Bill 2019 is order of the day 27, not 24. 

The PRESIDENT: Correct. I think there might be a minor typo. I do not know whether it causes any difficulty about 
the intent of dealing with those two orders of the day. We will get that adjusted. 

Second Reading — Cognate Debate 

Resumed from 20 February. 

HON NICK GOIRAN (South Metropolitan) [2.14 pm]: I rise as the lead speaker for the opposition on the 
Work Health and Safety Bill 2019 and the Safety Levies Amendment Bill 2019. At the outset, I reiterate the position 
of the opposition, as has already been explained to the government in the other place, that the opposition does not 
oppose the Work Health and Safety Bill 2019, but has several concerns. As members will be aware, I have proposed 
a number of amendments that are found on the supplementary notice paper. The opposition supports the Safety Levies 
Amendment Bill 2019. By way of background, both bills were introduced into the other place on 27 November 
last year. The Work Health and Safety Bill was second read on 19 February this year and third read the very next 
day. The Safety Levies Amendment Bill 2019 was second and third read on 20 February this year. Both bills were 
introduced into this place on that same day, 20 February, and immediately referred to the Standing Committee on 
Uniform Legislation and Statutes Review. That committee reported back to the house on 12 May this year. Subsequent 
to that, the Work Health and Safety Bill only was then referred to the Standing Committee on Legislation on 
21 May 2020, albeit with limited terms of reference specifically looking at part 2 of the bill, and the Standing Committee 
on Legislation reported to the house last month on 11 August. 
One of the most significant issues that emerged during the inquiry for the Standing Committee on Legislation, 
when it was considering the Work Health and Safety Bill, was the issue of consultation. It is relevant to note that 
at page 4 of the explanatory memorandum for the Work Health and Safety Bill, the government has set out in some 
level of detail what it has described as consultation. It reads — 

On 3 July 2008, the Council of Australian Governments formally committed to harmonising the occupational 
safety and health … laws in Australia by signing the Intergovernmental Agreement for Regulatory and 
Operational Reform in Occupational Health and Safety. A draft of the model WHS Bill was released 
in September 2009 for public consultation resulting in 480 submissions. A revised model WHS Bill was 
endorsed by the former Workplace Relations Ministers Council on 11 December 2009. Western Australia’s 
Commission for Occupational Safety and Health was involved in reviewing proposals for the model 
WHS Bill. 
A review of the model WHS laws, for adoption in Western Australia, was conducted by the Ministerial 
Advisory Panel for Work Health and Safety Reform … from July 2017 to April 2018. The membership 
of the MAP included representatives of unions, employers, regulators and the Government. 
The MAP provided its recommendations to the Minister in April 2018 and a comprehensive two-month 
public consultation period was held from 1 July 2018 to 31 August 2018. Sixty-six submissions were accepted 
during the public consultation period consisting of more than 600 pages of comment. As a result of the 
public consultation, the Minister made amendments and introduced new proposals. 
Some amendments to the model WHS Bill have been included in this Bill, based on recommendations provided 
in the Boland Report, which was prepared after Australia-wide consultation with workplace participants. 
Proposals for the adoption of industrial manslaughter laws have also been the subject of significant 
consultation around Australia, including consultation conducted for the Boland Report, the EERC Report, 
and the Best practice review of Workplace Health and Safety Queensland – Final report. 

Members can see that the government goes to some length to set out what it says has been “consultation” on these 
bills. Contrasting that with what the government said in its explanatory memorandum in support of these bills, I would 
like members to consider what the Standing Committee on Legislation had to say about this matter. I ask members 
to consider in particular the provisions of the report, starting at page 44, also under the title “Consultation”, where 
the committee makes the following remarks — 
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4.30 A number of stakeholders have been critical of the consultation process regarding the proposed 
industrial manslaughter offences. In particular their concerns were that the proposed offences were 
not canvassed by the Ministerial Advisory Panel. These concerns were articulated as follows: 

4.31 Mr Christopher Rodwell, Chief Executive Officer of the Chamber of Commerce and Industry of 
Western Australia: 

CCIWA has long supported the principle of harmonisation of the state’s workplace health 
and safety laws to provide consistency and alignment with the commonwealth and other 
jurisdictions, and we commend the government for taking steps to harmonise our safety 
laws with the rest of the country, and note that the government commenced this process 
through consultation with employers, unions and other stakeholders, initially through the 
ministerial advisory panel and public consultation on its recommendations. 
However, we are deeply concerned that, after the initial consultation, the government 
ceased taking a collaborative approach to this reform. Instead, the bill was introduced 
with significant inclusions on which there was no consultation with employers and is 
being promulgated in a divisive manner that seeks to demonise employers. In the debate 
on this bill, Minister Johnston stated that these laws are for workers. With respect, they 
are not; these are laws for workplaces and need to reflect that employers and workers 
are partners working together to improve safety, in which all parties have rights and 
responsibilities. 

The report goes on at paragraph 4.32 to say — 
Ms Catherine Greville, Head of Legal, Advocacy and Professional Services, Master Builders 
Association of Western Australia: 

In terms of the lack of consultation, I agree with my colleague here. The key point is 
that there is no consultation that has occurred since the government’s announcement in 
August 2019 and the release of the bill on 27 November 2019, and that, indeed, it has 
been a difficult process to seek to consult and engage with the government since then. 

4.33 Mr Douglas Hall, Policy Officer, Pastoralists and Graziers Association of Western Australia: 
Through our organisation’s participation in those two groups [the Agriculture Industry 
Safety Group and the Agriculture Working Group], we have been privy to the roll out 
of the review process of the bill and, certainly, the consultation on the model bill and 
proposed amendments and the model regulations and proposed amendments that came 
from the ministerial advisory panel. So despite some things that have been said over the 
last day that industry is scrambling to have a say, we have actually been, like many other 
industry groups, involved in that whole process. What caught us somewhat unawares was 
what happened on 24 August last year at the Labor Party conference, when the Premier 
announced there would be these industrial manslaughter provisions added to the bill. 
Subsequent to that, industry groups like ourselves have made attempts to engage in 
consultation with the government, and that has been somewhat challenging. 

The committee concluded its consideration of this issue by setting out an extract of the evidence from the public 
hearing that took place with the department. Paragraph 4.34 states — 

DMIRS gave the following answers when asked about the consultation process for industrial 
manslaughter prior to its implementation in the Bill: 

This exchange took place between Hon Simon O’Brien and members from the department — 
Hon SIMON O’BRIEN: The ministerial advisory panel they set up to advise on putting forward this 
legislation, they did not consider or make recommendations about industrial manslaughter, did they? 

The witness replied, “No, they did not.” Hon Simon O’Brien said — 
Okay. The first I think the sector knew about it publicly, that there would be a bill with industrial manslaughter 
provisions in it, was in August 2019 when it was announced by government. Is that the case? 

The witness replied — 
Sorry, I would have to take that question on notice; I do not know the exact dates. I cannot confirm the date 
it was announced; I do not have that with me. 

Hon Simon O’Brien said — 
That is the evidence that we have received. I think it was 24 August — 

The chair of the committee interjected at this point and said — 
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I do not think it is controversial. 
Hon Simon O’Brien went on to say — 

It is not controversial, but it was about 24 August last year, I think. Since then, we understand from evidence 
received today and in submissions that there has been no consultation after the fact with a whole lot of 
stakeholders as to the sudden arising of these industrial manslaughter laws. Is that the case? 

One of the witnesses replied — 
If I may, the concept of industrial manslaughter has been around, as in those references I made earlier, in 
different reports. 

Hon Simon O’Brien said — 
Yes, sure. It has been discussed for a long time, we understand, from evidence that we have received, so 
I just think it is surprising that the MAP — 

That is the ministerial advisory panel — 
was not asked to comment on it, did not comment on it. It did not go back to an MAP for consultation from 
government, but three months or so after the announcement was made, the bill was produced without any 
further consultation in that period from announcement to the bill hitting the deck. Was that a deliberate 
decision not to do that? 

The witness replied — 
My understanding is that the minister’s office did conduct consultation, but I am not familiar with what 
occurred there. Certainly, from my involvement, there was no consultation with exterior stakeholders. 

Hon Simon O’Brien concluded by saying — 
Yes. Well, that would seem to be the case from everything we have heard. 

The committee ends this portion, under the heading “Consultation”, with this finding — 
The extensive consultation process undertaken about modernising Western Australia’s work health and 
safety laws did not include the industrial manslaughter provisions proposed by cl 30A and 30B of the 
Work Health and Safety Bill 2019. 

It is quite bizarre for the government to embark on what I would describe as a gold-standard consultation process 
only for that to degenerate into what I would describe as a stacked voting ministerial advisory panel process, and, 
worse than that, not to engage that panel on a contentious issue. Some members may say that it is a bit unfair to 
say that the ministerial advisory panel was stacked. Why do I specifically refer to it as a stacked voting ministerial 
advisory panel? I draw members’ attention to the consideration of this issue in the committee’s report. It is not the 
easiest thing to find in the committee report; I had to search the appendices. In appendix 5, at page 104, members 
will find the section that deals with the ministerial advisory panel. It says — 

In July 2017, the Cabinet of Western Australia under the McGowan Government announced it 
would establish a Ministerial Advisory Panel to advise the Minister for Mines and Petroleum, 
Commerce and Industrial Relations, Hon Bill Johnston MLA on the development of new work 
health and safety laws based on the Model Bill. It published a report in June 2018 containing 
44 recommendations regarding amendments to the Model Bill. 

… The membership of the Ministerial Advisory Panel comprised the following people: 
• Stephanie Mayman — Chair 
• Penny Bond — Minister’s Senior Policy Adviser 
• Rachael Lincoln — Chamber of Commerce and Industry of Western Australia 
• Nicole Roocke — Chamber of Minerals and Energy of Western Australia 
• Owen Whittle — UnionsWA 
• Hon Simon Millman MLA — Member for Mount Lawley 

An honourable gentleman, indeed, he is — 
• Lex McCulloch — Deputy Director General Safety, DMIRS 
• Simon Ridge — Executive Director Resources Safety, DMIRS. 

If that was all people heard, they would be forgiven for thinking that this had been a magnificent consultation process, 
it had been very substantial, and it had all the key players around the table to discuss these important reforms, particularly 
when the government boasts that it has published a report containing 44 recommendations for amendments to the 
model bill. It sounds very comprehensive, it sounds very substantial, and it sounds, really, gold standard. Then, in 
the appendix that the committee has put together at page 104, we see this — 
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Mr Andrew Cotgreave, a Senior Policy Advisory from DMIRS was appointed as a policy advisor to the 
Ministerial Advisory Panel and attended the majority of its meetings. He explained the process of the 
Ministerial Advisory Panel as follows: 

Then this further exchange took place between the witness and Hon Simon O’Brien. The witness said — 
They were working through the model bill clause by clause, and either agreeing to the model or discussing 
it if there was no agreement. 
Hon SIMON O’BRIEN: Was it generally a consensus thing, though, without formal voting or a show 
of hands? 

The witness said — 
Yes. Ninety percent of the model bill was agreed to by consensus. It was only the exceptions where 
individual members wanted to propose changes that they would discuss that and try to reach consensus 
and then vote if they could not. 

The appendix then ends with this final paragraph — 
The process described by Mr Cotgreave is confirmed by the foreword to the final report which notes the 
majority of its recommendations were agreed by consensus. It also notes that where consensus was not 
possible, the decision to recommend change was made by majority vote with the views of the Panel members 
reflected in the recommendations. 

What we know—this is not contained in the report, but members will find it in the transcript of the public hearing—
is that the committee was told that five people got to vote in this ministerial advisory process, this panel process, 
one of whom was the minister’s senior policy adviser. This stacked process was put together, which resulted in 
the unedifying spectacle of the ministerial advisory panel having to vote on certain things. I can tell members—
this is readily apparent from the transcript of the public hearings—that it is very difficult to get to the bottom of 
what was agreed to in a unanimous fashion and in what circumstances there was dissent and who voted for what. 
All these things are kept, in traditional McGowan government fashion, under lock and key in the vault of secrecy 
and we are none the wiser. I find it particularly strange and, as I said earlier, bizarre that the government would 
otherwise embark on a gold-standard consultation process, only for that process to degenerate to this type of level. 
That is incredibly unfortunate. 
Whatever members may or may not think about the process of consultation, the value of consultation, and the 
necessity to consult with people outside of government, perhaps they will be particularly interested in circumstances 
in which the government does not even consult within government. In that regard, I draw members’ specific attention 
to appendix 6 on page 107 of the Standing Committee on Legislation’s forty-third report, where there is a two-page 
letter from the Director of Public Prosecutions, dated 31 July 2020, which, if members have not had the opportunity 
to read, I recommend they read. It reads — 

Dear Dr Talbot 
Inquiry into the Work Health and Safety Bill 2019 
Thank you for your letter dated 29 Jul 2020. 
The Office of the Director of Public Prosecutions for the State of Western Australia … can prosecute any 
case in which the elements of an offence are established. 
Section 280 of the Criminal Code is the offence creating provision for manslaughter. Sections 266, 
267 and 274 are facilitative provisions only. 
In response to the specific questions asked: 
a. It is unclear what is meant by ‘capacity’ on the part of the ODPP to prosecute a death at a workplace. 

On the assumption that it means ‘is the ODPP legally able’ to prosecute under these provisions, 
the response is that, if there is sufficient evidence, the ODPP can prosecute a charge of manslaughter 
wherever that occurred, including one occurring in a workplace. It is strongly arguable that it 
may be easier to prove a s 280 manslaughter in many cases than a charge under s 30A or 30B of 
the Bill (or at least as easy). In circumstances in which the maximum penalty for manslaughter 
under s 280 is life imprisonment, it would be desirable to prosecute under that section where 
possible, in my view. However, an offence under s 30A or 30B should be a statutory alternative 
to manslaughter. Currently, it is not. 

b. The ODPP does not have any policy in relation to the prosecution of workplace deaths. However, 
the ODPP does not have any policy in relation to any particular type of offence. The DPP Prosecution 
Policy and Guidelines 2018 applies to all prosecutions. 
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c. Not as a matter of principle. I am strongly of the view that the Criminal Code provisions are 
appropriate for any unlawful death. However, I have no information to suggest that any workplace 
death has ever been charged under the Criminal Code, or that anyone has sought to do so. I also 
have no information to suggest that any agency has ever sought advice from the ODPP in order 
to ascertain whether such a prosecution was viable. 
In the limited consultation conducted with the ODPP regarding this Bill, issues were raised with 
the Department about disclosure, the quality of investigations and the quality of briefs, as well 
as how prosecutions could be commenced. These have not been the subject of further discussion 
and the Department has not sought to engage the ODPP. The ODPP will not prosecute any offence 
which has been inadequately investigated, or where the disclosure and/or brief materials are not 
provided in a satisfactory manner. Given the lack of engagement on this point on the part of the 
Department, the ODPP may not have the capacity or inclination to conduct such a prosecution 
until those matters are resolved.  
The Department has also been advised that the ODPP does not generally commence prosecutions, 
and the ODPP will not do so in s 280 prosecutions either. The Department does not have the power 
to do so. Any such prosecution would need to be commenced by another authorised officer, 
raising questions about the willingness of the Department to refer matters to WA Police and the 
willingness of WA Police to conduct investigations already partially done by the Department. 

It appears to be this last issue which was being addressed, at least significantly, by Mr Laing in his 
review report. 
Yours sincerely 

Amanda Forrester SC 
DIRECTOR OF PUBLIC PROSECUTIONS 
31 July 2020 

We can see that when the chief prosecutor in Western Australia is not properly consulted by government on these 
bills, we end up with the headaches and the problems that we currently have before us. That is, in part, the reason 
the supplementary notice paper is as large as it is. Of course, this is not all that surprising when we consider the 
way in which the consultation process ultimately degenerated in this instance and resulted in the stacked voting 
ministerial advisory panel. 
Having made that point on the lack of consultation on the most contentious provisions of the bill, I now move on 
to some analysis of the Work Health and Safety Bill. Members will be aware that this is a 16-part bill incorporating 
425 clauses and three schedules. I turn to part 1 of the bill titled “Preliminary” that captures clauses 1 to 12B. The 
purpose of part 1 of the bill is to implement what I would describe as largely routine structural drafting matters. 
But I want to take the opportunity to draw members’ attention to three particular issues that emerge from part 1 of 
the bill. The first is that clause 2 needs improvement. I draw members’ attention specifically to the work undertaken by 
the Standing Committee on Uniform Legislation and Statutes Review in its 126th report, in which it considered this 
bill, and, in particular, paragraph 6.12, in which the committee sets out its consideration of clause 2. The report states — 

6.12  Clause 2(a) of the WHS Bill provides that Part 1 of the Work Health and Safety Act 2019 … other 
than Divisions 2 to 6, will come into operation on the day of Royal Assent. 

6.13  Clause 2(b) of the WHS Bill provides that the rest of the Act will come into operation on a day 
fixed by proclamation. 

6.14  As the Committee stated in its Report 115, proclamation is an executive action and affects the 
Parliament’s sovereignty as the commencement dates will be controlled by the Executive. There 
should be sound reasons for Parliament to permit commencement by proclamation. 

6.15  There is nothing in the WHS Bill that requires proclamation of the rest of the Act within a specified 
time. It is conceivable that a proclamation may never be made and the will of the Parliament, in 
passing the WHS Bill, would be frustrated. While the Committee concedes that this scenario is 
unlikely to occur in relation to the WHS Bill, it has occurred in the past with respect to other 
enacted bills. 

6.16  The Explanatory Memorandum for the WHS Bill states, in justification of this provision, that it 
permits time for supporting regulations to be developed. 

6.17  The Minister’s office advised: 
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Implementation is subject to the finalisation of supporting regulations which will contain 
a number of transition periods depending on the topic being regulated. A general approach 
of 6 months implementation is envisaged as a minimum. 

Minister’s advice 
6.18  The Committee asked the Minister for Industrial Relations … 

6.18.1 When he expected supporting regulations for the WHS Bill to be finalised? 
6.18.2 When he expected the Act in its entirety to be operational? 
6.18.3 Whether there was any realistic prospect that the Act would not be in operation within 

10 years of its receiving Royal Assent and whether there was any reason why, if not in 
operation, the Act ought not to be automatically repealed at the expiration of 10 years? 

6.19  The Minister responded by letter dated 27 March 2020, along with three Attachments … addressing 
the Committee’s queries. In response to a further query, he sent a letter dated 9 April 2020 with 
a revised and corrected Attachment A. Both of the Minister’s letters, the corrected Attachment A, 
and Attachments B and C appear as Appendix 2 to this report. 

6.20  The Minister advised that it was likely that the WHS regulations would be gazetted in 2021 and 
intended that the Act in its entirety would be brought into operation in 2021. He was prepared 
to arrange for the drafting of a clause to give effect to the automatic repeal of the WHS Bill after 
10 years, were it not in operation, consistent with the suggestion in paragraph 6.18.3. 

6.21  The Committee accepts the Minister’s explanation as justifying an extended, but not an open-ended, 
period for commencement. The Committee also notes there is nothing in the WHS Bill that would 
require a Proclamation to be issued within some specified time after the regulations have been 
finalised. The Committee appreciates the Minister’s preparedness to include in the WHS Bill 
a clause automatically repealing the Act after 10 years if it is not operational. 

The committee made findings 2 to 5, which state — 
FINDING 2 
Clause 2(b) of the Work Health and Safety Bill 2019, in providing that the Executive determines 
commencement dates, erodes the Western Australian Parliament’s sovereignty and law-making powers. 

FINDING 3 
There are acceptable reasons for justifying an extended, but not an open-ended, period for commencement. 

FINDING 4 
There is nothing in the Work Health and Safety Bill 2019 that would require a Proclamation to be issued 
within some specified time after the regulations have been finalised. 

FINDING 5 
The Minister for Industrial Relations is prepared to include in the Work Health and Safety Bill 2019 a clause 
automatically repealing the Act after 10 years if it is not operational. 

Members will see that there is an amendment standing in my name at 14/2 on the supplementary notice paper. This 
proposed amendment addresses recommendation 1 by the committee, which states — 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require the Work Health and Safety 
Act 2019, if not operational within the expiration of 10 years of receiving Royal Assent, be automatically 
repealed on that date. 

Recommendation 2 by the committee states — 

Clause 2 of the Work Health and Safety Bill 2019 be amended to require any provision of the Work Health 
and Safety Act 2019 not operational within the expiration of 10 years of the Act receiving Royal Assent 
be automatically repealed on that date. 

By way of explanation, members might ask why there is not an amendment in my name on the supplementary 
notice paper bringing into effect what has been suggested in recommendation 2. I simply advise that I briefed 
Parliamentary Counsel on that point and was advised that there is no need to address recommendation 2 because, 
as members will see, the wording in clause 2 as it currently stands only allows for a single proclamation date. It does 
not allow for different provisions to be brought in on different days; therefore, according to Parliamentary Counsel, 
it is not necessary to provide a statutory form amendment to give effect to recommendation 2. 
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The second matter that I want to raise on part 1 of the bill pertains to division 4. Division 4 in part 1 inserts various 
definitions via six clauses. Significantly, I draw members’ attention to clause 4, page 7 on line 4. Although the 
term “health” is defined, there is no definition of “work health and safety”. This is an issue particularly when 
members consider the intersection with proposed section 276 and the regulation-making power proposed there to 
deal with all matters of work health and safety.  
In addition, clause 7 of the bill requires amendment. Members will now need to turn away from the 126th report of 
the Standing Committee on Uniform Legislation and Statutes Review and return to the forty-third report of the 
Standing Committee on Legislation. In particular, members will note finding 6, which reads — 

Clause 7(1)(i) of the Work Health and Safety Bill 2019 allows regulations to prescribe additional classes 
of workers to be captured by the Bill, including Part 2. 

Members will note that on the supplementary notice paper there is an amendment standing in my name at 15/7 to 
address that very concern. 

The last of the three concerns relevant to part 1 of the Work Health and Safety Bill is clause 12A. This clause is 
particularly curious. I do not believe I currently have available to me an updated copy of the supplementary notice 
paper, but the last version that I have had the opportunity to receive does not contain any amendments from the 
government. However, I am aware from discussions behind the Chair that there is some desire on the part of the 
government to oppose clause 12A, which is found in part 1 of the bill. Members may well want to know why that 
would be the case. That is particularly relevant, because on the supplementary notice paper there are amendments 
standing in my name that seek to give effect to clause 12A. If the government’s view is that clause 12A should be 
opposed, the opposition has no objection to that. We are happy to stand aside. If the government no longer wants 
clause 12A—which it had wanted previously, and which it had insisted upon in the other place—and wants to 
abandon it, we have no difficulty with that. 

I note that this matter was canvassed in the 126th report of the Standing Committee on Uniform Legislation and 
Statutes Review. I draw members’ attention to the commentary by the committee which reads — 

6.23 Clause 12A(1) provides that ‘Schedule 1, which is about dangerous goods and high risk plant, 
has effect only if the regulations provide that it has effect’. 

… 
6.24 A ‘Henry VIII clause’ is a section of an Act of Parliament which enables the Act to be expressly 

or impliedly amended by subordinate legislation or Executive action. A Henry VIII clause gives 
a subordinate instrument (in this case, regulations) the same effect on an Act as an amendment 
to that Act. 

6.25 Clause 12A(1) is a Henry VIII clause as it enables regulations, rather than an Act of Parliament, 
to determine whether or not Schedule 1 has effect. It purports to enable regulations to determine 
the operation of the proposed Act. 

6.26 The Committee’s position on Henry VIII clauses has been well documented in previous Committee 
reports. Such clauses are objectionable as they offend the principle of the separation of powers, 
give insufficient regard to the institution of Parliament as the supreme legislature and delegate 
to the Executive the Parliament’s sovereign function to legislate. 

… 
6.27 The Committee’s approach is that Parliament ought not enact Henry VIII clauses without sound 

reason. The purpose of a proposed Henry VIII clause should be clearly explained and justified in 
the government’s explanatory materials in support of its bill. This enables the Legislative Council 
to weigh the desirability of such a clause in the particular circumstances against its impact on 
the institution of Parliament. 

6.28 The Executive is accountable to the Parliament as the law-making body in the Westminster system of 
government. Essential to achieving this accountability is its responsibility to fully disclose to Parliament 
any information relevant to the policy and intended operation of a bill. The Committee has said: 

A quality explanatory memorandum, which should contain an explanation for any provision 
within a bill that appears to infringe the terms of reference of the relevant parliamentary 
committee scrutinising the proposed legislation, will assist the Executive in fulfilling 
this duty. 

6.29 The Committee made the following recommendation in its Report 55: 
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The Committee recommends that when introducing a bill to the Legislative Council 
that proposes a Henry VIII clause, the responsible Minister provide in the Explanatory 
Memorandum the rationale for that provision. 

… 
6.30 The Explanatory Memorandum for the WHS Bill does not identify clause 12A as a Henry VIII 

clause. Indeed, it does not refer to, or explain, clause 12A at all. 
6.31 The second reading speech for the WHS Bill similarly failed to identify clause 12A as a Henry VIII 

clause. 
… 
6.32 The Committee asked the Minister: 

6.32.1 What is the rationale for clause 12A(1)? 
6.32.2 Why an explanation of clause 12A(1) was not included in the Explanatory Memorandum? 

6.33 The Minister explained, in his letter dated 27 March 2020 (Appendix 2), that clauses 3(1)(a) and 3(2) 
of the model WHS Bill gave the option of including specified types of substances or plant as 
a means of attaining the main object of the model WHS Act. One such option, in Schedule 1 of the 
model WHS Act and reproduced in the WHS Bill, applies the model WHS Act to dangerous goods 
and high risk plant. Each jurisdiction could choose whether to select that option. However, it has no 
application until specifically adopted by Western Australia and regulations are made to give it effect. 

6.34 Bringing dangerous goods within the operation of the WHS Bill is currently under consideration. 
Clause 12A is intended to clarify that Schedule 1 is of no effect unless a decision is made to bring 
dangerous goods within the Act and regulations are made to give that decision substantive effect. 
The Government preferred to do this, rather than create confusion by the use of optional words 
within clause 3 and jurisdictional notes as done in the model WHS Bill. 

6.35 While the Minister contends that the matter is explained through the bullet points under paragraph 1 
and in paragraphs 931–933 of the Explanatory Memorandum, they do not clarify the use of, and 
need for, a Henry VIII clause. The Minister in his response acknowledged that clause 12A was 
‘potentially’ a Henry VIII clause and that he would ‘welcome advice from the Committee about 
alternative means to achieve’ the desired outcome. 

… 
6.36 The Committee appreciates the Government’s desire to facilitate understanding of the operation 

of Schedule 1 of the WHS Bill. 
6.37 However, the Committee notes that the Explanatory Memorandum for the WHS Bill did not 

acknowledge and draw Parliament’s attention to clause 12A potentially being a Henry VIII clause 
and offer an explanation for its use. 

6.38 It would have been desirable for the Explanatory Memorandum to have alerted Parliament to 
the issue. 

The committee concludes its consideration of the clause 12A matter with findings 6 and 7 and recommendations 4 
and 5. Finding 6 reads — 

Clause 12A(1) of the Work Health and Safety Bill 2019 is a Henry VIII clause as it enables regulations, 
rather than an Act of Parliament, to provide whether or not Schedule 1 has effect. 

Finding 7 reads — 
Clause 12A(1) of the Work Health and Safety Bill 2019 erodes the Western Australian Parliament’s 
sovereignty and law-making powers. 

Recommendation 4 reads — 
The second reading speech or Explanatory Memorandum for a bill should identify any Henry VIII clause 
in that bill, provide a rationale for it and explain its practical effect. 

Recommendation 5 reads — 
The Government find an effective alternative to the current Henry VIII clause in clause 12A and amend 
the Work Health and Safety Bill 2019 accordingly.  

In the absence of any further explanation, there is an amendment on the supplementary notice paper standing in 
my name at 16/12A, which seeks to address recommendation 5 by bringing this matter to a head. I note, in fairness 
to the government, that the forty-third report of the Standing Committee on Legislation conveniently sets out, in 



Extract from Hansard 
[COUNCIL — Tuesday, 15 September 2020] 

 p5758c-5778a 
Hon Nick Goiran; President 

 [9] 

paragraph 6.4 at page 83, a summary of the government’s response to the report of the Standing Committee on 
Uniform Legislation and Statutes Review. One of the terms of reference for the Standing Committee on Legislation 
was to consider not only part 2 of the bill, but also any response that the government might have to the 126th report 
of the Standing Committee on Uniform Legislation and Statutes Review. On the matter of clause 12A, and 
specifically recommendation 5, I note that the government has said that it has agreed to amend the bill to address 
recommendation 5. As I said, I am aware from discussions behind the Chair that the agreement is to delete 
clause 12A and schedule 1 from the bill. We will wait for an explanation from the government on the rationale 
behind that, but the opposition has no objection if that is the government’s desire for its bill. 
I move to part 2 of the bill, “Health and safety duties”. Part 2 captures clauses 13 to 34, and is, in one sense, the part 
of the bill that has attracted the most attention and controversy. In my view, a number of other parts of the bill warrant 
appropriate attention and scrutiny and are, in many respects, also highly controversial. I will get to them in due 
course. For the time being, the house specifically asked the Standing Committee on Legislation to consider this 
part of the bill. The purpose of part 2 is to set out the various health and safety duties, and the offences and penalties 
applicable to any breach of those duties. The Standing Committee on Legislation is one of the two committees 
specifically requested by the house to consider this bill, not to be confused with the Standing Committee on Public 
Administration’s thirty-first report, which also considers this matter. I will get to that in a moment. I draw members’ 
attention to paragraph 1.15 on page 2 of the Standing Committee on Legislation’s forty-third report, which states, 
“Part 2 is substantially consistent with the Model Bill.” It is always very important to pick up on the language used 
by parliamentary committees: “Part 2 is substantially consistent with the Model Bill.” Responsible lawmakers 
should then consider which parts are not consistent with the model bill. Helpfully, the Standing Committee on 
Legislation, at paragraph 1.15 of the report, states — 

The main differences are summarised in Appendix 3. These include the introduction of the following new 
provisions: 
• a duty of care for work health and safety providers (cl 26A) 
• two offences of industrial manslaughter (cl 30A, 30B). 

That is the easiest way for members to get across the key provisions in this 16-part, 425-clause bill that differ from 
the model bill, and they are clauses 26A, 30A and 30B. 
A number of issues emerged about, and exist in, part 2 of the bill. Members on the committee inquiry heard about 
the issue, which I dare say many members have been lobbied about, of the strictness—that is a term I am using to 
capture the sentiment of stakeholders who have advocated on this issue—of the liability imposed by the duties. 
I say at the outset that I do not share the concerns that have been expressed about the strictness of the liability imposed 
by the duties because I am satisfied that clause 18, which is found in part 2 of this bill, is an appropriate qualifier of 
that strictness. I specifically draw members’ attention to the remarks at paragraph 3.25 of the Standing Committee 
on Legislation’s forty-third report, which state — 

The National Review noted that requiring PCBUs — 
That is persons conducting a business or undertaking— 

to do all that is reasonably practicable is a high standard: 
The report then quotes the Workplace Relations Ministers’ Council from October 2008, stating — 

The standard of ‘reasonably practicable’ is a high one, requiring the duty holder to consider all of the 
circumstances and take measures that are commensurate to the likelihood and seriousness of the harm which 
may result from the relevant activities, and relieved only by consideration of what is not possible or what 
is clearly unreasonable in the circumstances. 

Paragraph 3.26 of the report goes on to say — 
It has also been noted that: 

If the prosecutor fails to satisfy the court that there was something that was reasonably practicable 
that the duty holder did not do, then the offence cannot be proven. In practice, this is not a heavy 
burden for the prosecutor to meet. 

That quote was taken from the article “Understanding the Model Work Health and Safety Act”. Paragraph 3.27 of 
the report goes on to say — 

The definition of reasonably practicable proposed by the Bill is substantially similar to the standard currently 
required by the corresponding duty in the Occupational Safety and Health Act 1984 and the Mines Safety 
and Inspection Act 1994. The main difference is that cl 18(e) of the Bill explicitly requires an assessment 
of risk before considering the costs of minimising the risks. 
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For those reasons, I do not share the concerns that have been expressed to members and the committee about the 
strictness of the liability that will be imposed by the duties. I know the matter has caused a lot of consternation in 
the community and with stakeholders and industry, and that goes to the heart of the problem that there has not been 
adequate consultation to make sure there was a meeting of the minds on a basic matter like this. Having said that, 
the opposition’s position is that clause 26A, which is one of the two key provisions of the bill that deviates from 
and is not consistent with the model law, should be removed because it is not in the model bill and it is inconsistent 
with this government’s policy of harmonisation. The question becomes: why has it been included? If it is not in 
the model law, why did the government decide to introduce clause 26A at the eleventh hour? It is because of the 
ministerial advisory panel’s recommendation. But, as I said earlier in my remarks, with all due respect, the ministerial 
advisory panel process was corrupted with a stacked voting process. We do not have access to any minutes of the 
meeting. We do not understand the concerns raised by those who might have dissented on those particular provisions. 
It is not acceptable for a government to embark—originally with good intent—on a gold-standard consultation 
process only to allow the process to degenerate into this corrupted ministerial advisory panel process, and then say, 
“We expect you, lawmakers, to agree to insert this non–model law provision. Why? It is because the ministerial 
advisory panel has recommended it.” No, that is not good enough. 
The question also becomes: what is this famous, or now infamous, clause 26A trying to do? The best place for members 
to appreciate that is the explanation provided by the government on page 20 of the explanatory memorandum. The 
government says — 

112. This clause sets out the duty of a PCBU that provides WHS services to another PCBU. Examples 
of activities that might be considered WHS services are provided at the end of subclause 26A(1). 

113. For the avoidance of doubt, paragraph 26(1)(b) specifies certain services that are excluded from 
the definition of WHS services, such as emergency services provided by emergency services 
personnel and services subject to legal professional privilege. 

114. The use of a WHS service does not limit the health and safety duties of the PCBU that is the 
recipient of that duty and section 272 of the Bill will apply to terms of the agreement or contract 
for the WHS service. 

In contrast with what the government says this eleventh-hour, non–model law provision at clause 26A seeks to do, 
it is appropriate for members to weigh up the concerns of stakeholders. In that regard, I draw members’ attention 
to what is conveniently found at paragraph 3.39 on page 27 of the forty-third report of the Standing Committee on 
Legislation, where there is this useful and, I thought, dispassionate evidence provided by Mr Mark Goodsell, head 
of the New South Wales branch of the Australian Industry Group. He made this observation found at page 27 of 
the report, and I quote — 

I think there is a real difficulty in one state doing it, because the market for work health and safety services 
is a national market and you run the very real risk that those services will be just provided beyond the state 
border because the word gets out that you just do not do it in Western Australia because that is the one place 
where there is an extra duty. There are some real issues about how, if it is not thought through properly, 
it might prevent a lot of organisations that are providing a lot of good advice in template form, which is very 
popular with many industries—it is not perfect, but it is strongly embraced by a lot of industries that need 
to take safety seriously. In the COVID emergency, in fact, we have done a lot of that advice—both industry, 
associations and even regulators, have been providing a lot of advice with imperfect information. We have 
had to because we have been dealing with a very novel situation. If this duty had been in existence in March 
in other states, there would have been a real fear, certainly in our organisation, in trying to help our members 
deal with the COVID situation because we would not necessarily have been dealing with, as I said, perfect 
information and we feel that this duty might have put us deeply at-risk, even though that was exactly what 
was necessary during the COVID crisis—quick decision-making with imperfect information. As I said 
a few minutes ago, we are in two minds. We can understand the utility of such a duty, but I think there is 
a real danger for one state to do it rather than to try and process that particular duty in 26A through the 
harmonisation process and have it done on a national basis so there are no gaps and the market is covered. 
Secondly, there are issues about how you deal with template advice in some key industries. Thirdly, I do 
not know whether it would apply to unions, on reading it. It seems to me that it would. They purport to give 
a lot of work health and safety advice. It is not at all clear whether it would apply to unions. There are other 
exclusions, we note, but not for unions, who are big players in the work health and safety advice space. 

Members will be aware that on the supplementary notice paper at 17/26A there is an amendment standing in my 
name. This gives the effect of removing this non–model law provision. 
I now turn to consideration of the other two controversial clauses in part 2 of the bill, the first of which is clause 30A. 
It is the view of the opposition that clause 30A should be supported. I ask members to specifically consider the 
evidence provided to the standing committee in this regard, because at one point in time members were being lobbied 
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about the possibility of opposing clause 30A. I must say that I was never enthusiastic about that advocacy. If members 
take the opportunity to consider the evidence provided to the standing committee, they may now have an enhanced 
appreciation of why clause 30A should be supported. We can find this evidence at page 51 of the report. I take 
members’ attention in particular to paragraph 4.46, which reads — 

In effect what has occurred is that the concept of gross negligence as defined in the current legislation has 
been absorbed into cl 30A through the requirement for subjective knowledge rather than using the term 
gross negligence … 

The committee then inserts a quote from the senior policy adviser of the department in the public hearing that occurred 
on 9 July this year. He said — 

On one level, gross negligence is baked into 30A—that is gross negligence as it is understood in 
Western Australia. That is the definition we have had for a long time. 

This led, Mr Deputy President, to finding 10 of the committee, which says — 
The legal test for prosecuting a crime under cl 30A of the Work Health and Safety Bill 2019 is substantially 
the same as that currently applied to a level 4 offence under s 19A(1) of the Occupational Safety and 
Health Act 1984 and s 9A(1) of the Mines Safety and Inspection Act 1994. This can be described as 
a subjective test of actual knowledge. 

The term I have used to describe the legal test at clause 30A is what I have described as “a test of reckless negligence”. 
In my view, if a person is to act in such a reckless fashion as to endanger the life of another person and it results in 
the death of that person, they absolutely should have the clause 30A book thrown at them, and in that regard I support 
the increased penalties set out that could result in imprisonment for 20 years and, in the case of an individual, a fine 
of $5 million, or, for a body corporate, $10 million. If somebody is to be that reckless, I cannot make a case for them 
not having clause 30A put to them and facing the appropriate penalty, because, in many respects—some members 
of the chamber may hold the view that these types of provisions are better suited to the Criminal Code—it becomes 
difficult to distinguish the difference between a manslaughter charge under section 280 of the Criminal Code and 
an offence under clause 30A. Having said all that, I again encourage members to be familiar with the advice provided 
by the Director of Public Prosecutions in the letter appended to the back of the report of the Standing Committee 
on Legislation, where the concerns of the Director of Public Prosecutions about this issue are outlined—all of 
which is to say that the position of the opposition is that clause 30A should be supported.  
I also want to draw to members’ attention finding 11 by the Standing Committee on Legislation about clause 30A, 
which states — 

The penalties under cl 30A of the Work Health and Safety Bill 2019 are substantially higher than the current 
level 4 offence under s 19A(1) of the Occupational Safety and Health Act 1984 and s 9A(1) of the 
Mines Safety and Inspection Act 1994 however this increase is consistent with other jurisdictions that 
have introduced industrial manslaughter and with the Government’s stated policy objective of deterrence. 

It is the case, if I recall correctly, that elsewhere in the report the committee sets out in the form of a table the penalties 
in different jurisdictions to confirm the point that the 20-year maximum is largely consistent with what occurs in 
other places. To round out the issue of clause 30A, I want to make a quick observation about defences, because 
another genuinely held concern, which was articulated to the committee and I am sure has been articulated broadly 
over the last few months, is the application of Criminal Code defences. It is entirely reasonable for concerned 
stakeholders to raise this as a concern. A call has been put out that an amendment should be made to this bill to 
make it clear that these Criminal Code defences apply. So that those concerned stakeholders are aware why it is 
the view of the opposition that it is unnecessary to do that, I specifically encourage them to look at the committee’s 
consideration of this matter at pages 54 and 55 of its report. As I said, I understand the concerns and they are 
genuinely held, nevertheless, we need to be across the precise provisions. I encourage members to be familiar with 
that. At paragraph 4.60, the committee says — 

A number of submissions expressed concerns that: 
• the defences and excuses under Chapter V of the Criminal Code would not be available to 

persons accused of an offence under Part 2 of the Bill 
• it is unclear whether those defences or excuses would be available. 

Those were the two points of concerns raised by a number of submitters. The committee goes on to say — 
4.61 These concerns may have been triggered because the offences are proposed to be located outside 

of the Criminal Code. 
4.62 Section 36 of the Criminal Code provides: 

Application of Chapter V 
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The provisions of this Chapter apply to all persons charged with any offence against 
the statute law of Western Australia. 

4.63 The term ‘statute law’ is not defined in the Criminal Code or the Interpretation Act 1984 but the 
courts have interpreted s 36 to mean that the Chapter V defences and excuses apply to all statutory 
offences in Western Australia. 

4.64 Like all statutory provisions, the effect of s 36 may be excluded by express words or by implication. 
However the intention to exclude must be very clear. This was considered in a case where the 
Queensland Legislature attempted to exclude criminal code excuses from the Health Act 1937 … 

In my opinion, the statutory freedom from criminal responsibility conferred by s 36 and s 23 
of the Criminal Code cannot be destroyed except by express enactment of the legislature 
or by language in a later statute so clear and unequivocal in its meaning that one must 
necessarily conclude from it that the Legislature intended to destroy that freedom. 

4.65 The Committee asked DMIRS to identify which defences under the Criminal Code would: 
• be available in any prosecution of offences under the Bill 
• not apply 
• apply in a modified way. 

4.66 The response from DMIRS was clear: 
The defences contained in the Criminal Code apply to prosecutions under the WHS Bill. 
Pursuant to section 36 of the Criminal Code, the defences in that Chapter apply to all 
persons charged with any offence against the statute law of Western Australia. There is 
nothing in the WHS Bill which expressly excludes the application of the defences in the 
Criminal Code. 

4.67 In the Committee’s view, the Bill does not exclude the application of the defences and excuses 
in Chapter V of the Criminal Code. 

4.68 A number of stakeholders raised concerns about the abrogation of the protection against 
self-incrimination arising under cl 172. The Committee notes that this falls outside of the terms 
of reference of this inquiry. 

I pause there for a moment to once again make a point that I have made in previous debates. I really fail to understand 
the purpose of referrals to committees that restrict and restrain the committee from making comment on other matters 
that it comes across. The abrogation of the protection against self-incrimination is a significant issue. It has been 
touched on by the committee, but it is unable to comment on it because its terms of reference were restricted. 
Unless there are compelling reasons for that, committees should generally be able to comment on any aspect of 
the bill currently before it. That said, I will pick up on the issue of clause 172 when we get to that point in the 
analysis of the bill. I conclude with this issue of the defences and excuses in chapter V by noting that finding 14 
of the Standing Committee on Legislation’s report should provide comfort to those stakeholders who are genuinely 
concerned about this issue. Finding 14 states — 

The defences and excuses in Chapter V of the Criminal Code remain available to any person charged 
with offences in Part 2 of the Work Health and Safety Bill 2019. 

In contrast with clause 30A, which the opposition says should be supported, clause 30B should be removed. By way 
of explanation, I quote from a letter that I received from the Chamber of Commerce and Industry of Western Australia 
dated 19 August this year. I imagine many other members of this chamber also received this letter, and if they cannot 
recall having received this letter, they might recall having been given a brown paper package full of letters that 
was delivered to each member of this chamber, as I understand it. It had this covering letter from the Chamber of 
Commerce and Industry of Western Australia that says — 

In recent months, the Chamber of Commerce and Industry WA has been contacted by hundreds of members 
of the business community, expressing their concern about the State Government’s Work Health and Safety 
Bill 2019, in particular its industrial manslaughter provisions. 
Every WA business supports safer workplaces, but not criminalising accidents. 
In particular, hundreds of members are concerned that section 30B exposes them to 10 years in prison if 
a tragedy occurs in their workplace, even if they have not been reckless or irresponsible in their actions. 
Enclosed you will find almost 350 letters communicating these serious concerns, representing businesses 
of all sizes, all sectors of the economy and which employ thousands of Western Australians. 
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We write to bring these letters to your attention, and to urge you to listen to WA small and medium 
businesses by supporting the removal of section 30B. 
A bipartisan Standing Committee on Legislation report handed down on August 12, 2020 has confirmed 
key concerns of the business community. It found that industrial manslaughter was not part of the consultation 
on the Bill, it was not part of the national model, that there had been no recommendation to introduce it, 
and that the Bill introduces a loose standard for prosecution.  
Introducing industrial manslaughter in the UK did not result in a decline in workplace injuries, with 
96 per cent of prosecutions secured against vulnerable small and micro businesses, who couldn’t afford 
to mount a prolonged legal defence. Despite IM provisions in the ACT, their rate of workplace injuries has 
been worse than WA’s for the last 12 years. 
There has been steady improvement in workplace safety nationally, achieved through cooperation between 
employers and workers. The Bill’s provisions are counterproductive to this effort. 
We call on you to support WA’s sole traders and small and medium sized businesses—and by extension 
the families that depend on them—by opposing section 30B of the Bill. 

That letter was signed by the chief executive officer of the Chamber of Commerce and Industry of Western Australia. 
As I say, members will recall that because it was in that brown package that members should have received with 
this mammoth number of letters from various businesses across Western Australia attached to it. 
That is one way of expressing stakeholders’ concerns about clause 30B. Contrasted with clause 30A, which the 
opposition has indicated should be supported, clause 30B should be removed. Clause 30B should not be removed simply 
because of stakeholders’ concerns—that is no basis whatsoever. As I hope I have identified, stakeholders have concerns 
about clause 30A. As I have indicated, upon careful consideration of those concerns, I am not at all satisfied that a case 
has been made out. In actual fact, the case has been very well made out that clause 30A should be supported. If 
a person has undertaken a level of recklessness that has led to the death of another individual, there is no reason that the 
penalties should not be as high as those available for manslaughter in the Criminal Code, which I note the Director of 
Public Prosecutions is of the view might be easier to prosecute than the more convoluted clause 30A provision. 
That said, in contrast, clause 30B remains an issue. There are three reasons for this. The first is the legal test. The 
very significant issue that was set out by the Standing Committee on Legislation is the legal test that would apply. 
It is important for members to appreciate that the legal test that would apply for a prosecution under clause 30B is 
different from the legal test that would apply for a prosecution under clause 30A. I specifically draw to the attention 
of members the commentary by the committee on this point. On page 63 of its report, the committee states — 

4.96 The Committee notes that the Boland Report’s definition of gross negligence has not been applied 
in cl 30B. 

I pause there for a moment because members will recall that reference has been made to the Boland report in some of 
the supporting documentation provided by the government. The Boland report has said one thing but the government 
has decided not to pursue it. That should exercise the mind of members when considering clause 30B. Why is the 
Boland report important for the government in some matters but it is happy to ignore it when it comes to clause 30B? 
The committee’s report goes on to state — 

The Boland Report’s definition of gross negligence is more aligned with the degree of negligence 
required by the courts in Western Australia for offences under the Criminal Code. In discussing 
a prosecution for a level 3 offence under the Occupational Safety and Health Act 1984 EM Heenan J 
made the following comment: 

No attempt is made in those sections to distinguish between negligence or failure to take 
measures reasonably practicable and some other form of negligence or failure to take 
reasonable means which involves ‘criminal negligence’ or some more serious degree 
of lack of care or failure. 

… 

I therefore consider that the concept of ‘criminal negligence’, if meant to signify the 
severity of lack of care which might, on a charge of manslaughter, be necessary for 
conviction, is a concept foreign to the sentences applying to these prosecutions and 
has the tendency to be a misleading distraction. 

The committee goes on to say in the next paragraph — 

4.97 The Committee asked DMIRS to explain why the standard of negligence as recommended by the 
Boland Report was not applied to the proposed industrial manslaughter offences. The response 
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was that cl 30B has been modelled on the existing level 3 offence in order to reflect the current 
body of case law in Western Australia. 

4.98 In the Committee’s view, cl 30B reflects a standard of negligence that does not align with the 
substance of the recommendations of the Boland Report. Clause 30B meets only one of the 
two requirements in the Boland Report recommendation being the imposition of an objective test 
to assess whether the accused has breached their duty of care. This is achieved by reading cl 30B 
with the definition of ‘reasonably practicable’ in cl 18. 

4.99 The second Boland requirement is that the accused’s conduct falls so far below the standard of 
care which a reasonable person would have exercised in the same circumstances that a criminal 
punishment would be warranted. As drafted cl 30B only requires the PCBU to be negligent, not 
criminally negligent, in order to be guilty. 

4.100 The standard of negligence proposed in the Boland Report sits between the two tiers of industrial 
manslaughter proposed by the Bill. 

The easiest way for members to understand this particular issue is to look at table 12 in the committee’s report. 
Clause 30A has been described by the committee, quite correctly, as a legal test of subjective actual knowledge. 
In other words, if the person being prosecuted—the accused—had actual knowledge that what they were doing 
was of such a reckless standard that it was going to cause the death of the person, they will be prosecuted under 
clause 30A, and rightly so, and they will have the book thrown at them with higher penalties. That is no different 
from the current law of Western Australia; it is just that it will be labelled differently. Under the principal bill, it 
will be called a clause 30A “industrial manslaughter crime”, whereas under the existing law of Western Australia, 
it is known as a level 4 offence. But the test is the same. The test is what I have described as reckless negligence—
a person whose conduct is so reckless that it leads to the death of a person. That is clause 30A and that is why I think 
clause 30A should be supported. 

It is very, very important to compare and contrast that with the test for clause 30B. The test to be applied to clause 30B 
will be a far lesser standard, but it is the same standard that is in the current law in Western Australia in respect of 
a level 3 offence. That is what the Standing Committee on Legislation has said. If you like, clause 30A will be the 
same as a level 4 offence, with the same test, albeit with a higher penalty. Clause 30B will have the same test as 
a level 3 offence. However, matters that have not been considered are matters to do with penalties and the jurisdiction. 
It is quite one thing for the government to say that it would like us to support clause 30B—what it has described 
as “industrial manslaughter simple”—because the test is the same, but another thing to not mention to members in 
the next breath that although the test might be the same, the penalties will be significantly higher. As I said earlier, 
if a person’s conduct is so reckless that it leads to the death of another person, then, yes, it is absolutely appropriate 
and justified that the government would want the penalty to be increased to 20 years’ jail, but it will have to be 
proven that that person was reckless. That is not what is required here. Here the government would like us to agree 
to 10 years’ imprisonment for a person who has not been reckless in their conduct—they have been negligent in 
their conduct, not reckless in their conduct. To top it off, the government would like this to be done in the 
Magistrates Court. Why is that significant? Why is it significant that the Magistrates Court should be in issue here? 
It is because the maximum penalty that the government is proposing for a clause 30B offence is 10 years in jail. 
Maybe the minister with the conduct of this bill in her reply can indicate to the house what other offences the 
Magistrates Court has jurisdiction over to hand out a 10-year jail term. Do any exist? They do not exist. It is not 
appropriate that a piece of legislation like this should elevate the Magistrates Court to the level of a court that 
can dish out 10-year jail terms just on this particular issue. Members may think that it is appropriate that the 
Magistrates Court should have jurisdiction to issue 10-year jail terms. I have no problem with a member holding 
that view, but we do not do that in isolation in one particular view. If a magistrate is to be given the capacity to 
hand out 10-year jail terms, they should be able to do it across a suite of offences, not just based on a particular 
isolated bill and a particular isolated offence. It should be the subject matter of significant law reform. 

Again members may ask: What does it really matter? Who cares whether it is the Magistrates Court? It matters for 
these very important reasons. First of all, if a person in Western Australia is accused of taking the life of another 
person, the ordinary default position is that they would be entitled to have their case heard before a jury of their 
peers. That is not possible in the Magistrates Court. Second, if a matter of this gravity—we are talking about the 
death of another human being—is to be prosecuted in the courts, then it should be prosecuted by an independent 
prosecutor; there should be a clear separation between the investigator and the prosecutor. That is not always the 
case in the Magistrates Court, but it is always the case in the superior courts, and rightly so. One of the standard 
fundamental protections in our criminal justice system is that an independent investigation and an independent 
prosecution is heard before an independent jury of the accused’s peers, and it is overseen by an expert in the law, 
which is a judge, whereas, in the Magistrates Court, everything is compressed, because the investigator and the 
prosecutor are together, and the jury and the judge, if you like, are compressed into one person. Those higher 
jurisdiction protections do not exist in the Magistrates Court. That is fine; in Western Australia we have said that 
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that is fine for less serious offences. But we should all consider the taking of a person’s life to be a serious 
offence. I note, and members may be aware, that there was furious agreement between stakeholders on this point. 
It did not matter whether the stakeholders who appeared before us were what might be described as employer 
groups or worker groups—they were of one mind: that these types of serious matters should be heard in the higher 
jurisdiction. That is not the case in clause 30B. For those reasons, it is the view of the opposition that clause 30B 
should be removed. Members will be aware that there is an amendment on the supplementary notice paper in my 
name giving effect to that approach. 

If members want further information on this very important issue, which has probably been the most considered and 
controversial issue in the bill, I encourage them to look again at the forty-third report of the Standing Committee 
on Legislation, which considered these issues—in particular, the issue of penalties. Clause 30B not only increases 
the maximum penalty, but also introduces for the first time the notion of imprisonment. The government’s argument 
on clause 30B is to say, “Look, it’s no different from the level 3 offence.” With regard to the legal test, that is true, but 
with regard to the penalty, it is manifestly different. If a person is convicted of a level 3 offence in Western Australia 
at the moment, the maximum penalty is a fine. Now the maximum penalty will be 10 years’ jail. If the maximum 
penalty is a fine, there should be no problem with that being dealt with in the Magistrates Court, but if the maximum 
penalty is 10 years’ jail, it needs to be dealt with in a superior jurisdiction, and that is not what clause 30B does. 
I hope that members give serious consideration to clause 30B, and I will be happy to continue to discuss it with 
members behind the Chair as the bill progresses. 

I turn now to part 3 of the bill, which deals with the issue of incident notification and captures clauses 35 to 39. 
The purpose of part 3 of the bill is to make provision for the notification of workplace deaths and workplace dangerous 
incidents, for serious injuries and illnesses to be reported to the regulator and for the incident site to be preserved 
until an inspector arrives. If incident notifications are provided to the regulator, the question that emerges is: who is 
the regulator? I note the mammoth thirty-first report of the Standing Committee on Public Administration, which 
was tabled last month and which dwarfs all the other reports put together. I draw to members’ attention in particular 
two findings and recommendations that emerge from this report. Finding 6 reads — 

There is a concerning lack of awareness in the community of the existence of WorkSafe and its functions. 

It goes on to make two recommendations — 

The Committee recommends that the State Government provides an ongoing and adequate advertising 
and communications budget for WorkSafe (the Department of Mines, Industry Regulation and Safety) to 
enable it to raise public awareness about its existence and functions. 

It goes on to state — 

The Committee recommends that, should the Work Health and Safety Bill 2019 be enacted, the 
State Government provides WorkSafe (the Department of Mines, Industry Regulation and Safety) with 
additional funding for an extensive advertising campaign to raise public awareness of both WorkSafe 
and of the new health and safety laws. 

Those recommendations can be found in the massive report that was tabled last month. I would like to know the 
government’s position on this. It is all very good that part 3 of the bill will provide for the notification of workplace 
deaths, and that dangerous workplace incidents, serious injuries and illnesses will be reported to the regulator, but 
it will be no good if no-one knows who the regulator is. If the committee has found that there is a concerning lack 
of awareness in the community of the existence of WorkSafe Western Australia and its functions, then I think that 
it is quite appropriate for the government to respond in its reply to the second reading debate on what it intends to 
do about recommendations 6 and 7 of the thirty-first report of the Standing Committee on Public Administration. 

I conclude my consideration of this point under part 3 of the bill to particularly note finding 4 that was made in 
this weighty report, which reads — 

As a result of Machinery of Government changes and further restructures, the agency or entity formerly 
known as WorkSafe no longer exists. 

I find that particularly interesting. One could say that it is no wonder that there is a lack of awareness in the community 
of the existence of WorkSafe and its functions if it is an agency and entity that no longer exists. Nevertheless, I ask 
the government to provide a comprehensive response to these recommendations and whether it intends to provide 
additional funding for an extensive advertising campaign to raise public awareness of both WorkSafe and the new 
health and safety laws, because it would seem, according to the committee that has spent a lot of time considering 
this important matter, that that is the only way we will be able to raise awareness of how to effectively notify incidents 
to the appropriate regulator. 
I turn to the fourth of 16 parts of the bill. I note that I have been kindly provided with a copy of the latest supplementary 
notice paper, issue 4, which contains a number of proposed amendments from myself, Hon Alison Xamon and 
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Hon Rick Mazza. I do not note, at least at this point, any amendments provided by the government; no doubt they 
may be coming in the fullness of time and we can consider them at that point. 
I also make the quick observation that during formal business earlier today, the government tabled a response to 
the Standing Committee on Legislation’s forty-third report on the Work Health and Safety Bill 2019. Obviously, 
I have not had the opportunity to consider that response by the government, because the first I knew of it was when 
the words were articulated during formal business, but I would like an opportunity to do that. I make this passing 
observation. It is not particularly satisfactory when the lead speaker for the opposition is expected to make their 
second reading contribution without the benefit of the information. It is not clear to me why that could not have 
been provided. 
Hon Alannah MacTiernan: Sorry, what information is that? 
Hon NICK GOIRAN: The tabling of the government’s response to the Standing Committee on Legislation. 
Hon Alannah MacTiernan: I did table that. I’m sorry, you probably wouldn’t have had time, but I did table that today. 
Hon NICK GOIRAN: That is exactly the point I am making. I acknowledge it was tabled today and I thank the 
minister for tabling it; I am just saying that it is difficult to consider it when the very next item of business is to deliver 
a second reading contribution. But I will have the opportunity to digest that report during one of the intervals or 
while another member is speaking. 
I move with haste to part 4 of the bill, which is dealing with the issue of authorisations. This part deals with 
clauses 40 to 45C. The purpose of part 4 is to establish an authorisation system to regulate activities that are of 
such high risk that they demand a demonstrated competency or a specified safety standard and to create offences 
related to that system. 
A few issues emerge from part 4 of the bill. Firstly, how do the penalties in this part sit in light of section 272A? 
I draw members’ attention to the Standing Committee on Legislation’s consideration at page 81 of its forty-third report, 
where it looks at the issue of insuring against fines. I note that Hon Rick Mazza has some proposed amendments 
on the supplementary notice paper dealing with this issue. At paragraph 5.43 of the report, the committee sets out 
what clause 272A of the bill will do, which is to prevent people from taking out insurance against fines that are 
issued under the bill. It goes on to state that this implements the recommendation from the Boland report, and at 
paragraph 5.44, the committee specifically sets out that recommendation, which was recommendation 26. It states — 

Amend the model WHS Act to make it an offence to: 
• enter into a contract of insurance or other arrangement under which the person or another person 

is covered for liability for a monetary penalty under the model WHS Act 
• provide insurance or a grant of indemnity for liability for a monetary penalty under the model 

WHS Act, and 
• take the benefit of such insurance or such an indemnity. 

The committee then sets out at 5.44 that a number of stakeholders expressed their support for these provisions 
while others expressed their concerns. Members can see those conveniently set out at paragraph 5.45. It is not my 
intention at this time to quote those concerns, other than to simply note that there were concerns expressed by the 
Australian Industry Group, the Australian Institute of Company Directors and Northern Star Resources Ltd, but 
I note that at paragraph 5.46, the committee concludes its consideration of this issue by saying — 

Although this issue is closely connected to the offence provisions, it is not included in Part 2 and does 
not fall within the Committee’s terms of reference. As such the Committee has not made any findings or 
recommendations on this issue. 

I make this observation: again, this is most unfortunate. This is what happens when the house provides to the 
committee only narrow terms of reference. We say to the Standing Committee on Legislation, “We’d like you to 
look at part 2 of the bill. There are 16 parts in this bill. We want you to look at only part 2. If you find any problems 
in the other 15 parts, don’t tell us about it. We don’t want to know about it.” I do not understand why we do that 
from time to time. I do not see how that is in the best interests of quality lawmaking. Nevertheless, at least the 
Standing Committee on Legislation was brave enough to make some reference to it in its report, although 
understandably without being able to make any findings or recommendations. But I raise that at this time because 
my question is: is this blanket prohibition in clause 272A against insurance being able to be taken proportionate, 
fair and reasonable when we consider clause 44(2) at this time? Remember, I am now considering part 4 of the act. 
I am not talking about offences in regard to other matters. I am not talking about situations whereby somebody’s 
life has been taken or there has been serious harm to a particular individual and a fine has been imposed against 
that person. I am talking here about a clause 44(2) offence. If members take the time to look at clause 44(2), they 
will see that it states — 
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A person who conducts a business or undertaking must not direct or allow a worker to carry out work at 
a workplace if — 

(a) the regulations require the work, or class of work, to be carried out by, or under the supervision 
of, a person who has prescribed qualifications or experience; and 

(b) the worker does not have the prescribed qualifications or experience or the work is not carried 
out under the supervision of a person who has the prescribed qualifications or experience. 

Penalty for this subsection: 
(a) for an individual, a fine of $25 000; 
(b) for a body corporate, a fine of $115 000. 

Could there be a situation in which a person is prosecuted for a clause 44(2) offence because the regulations require 
a particular worker to have certain requirements, the person conducting the business directs the worker to go and 
do something under the understanding that the worker has the prescribed qualifications, but, in actual fact, the worker 
does not have the prescribed qualifications? My question is: in that scenario, should a business be able to insure 
against that risk? That is a very different situation from an employer who carries on in a reckless fashion. I am 
simply asking the question. I ask that question particularly in light of the amendments that have been foreshadowed 
by Hon Rick Mazza. It seems to me that the strictness of the proposed offence in clause 44(2) does not appear to 
be moderated by the clause 18 test of what is “reasonably practicable”. I ask the government to consider this, either 
in reply to the second reading debate or, alternatively, when we get to part 4 of the bill, and certainly well in advance 
of when we get to clause 272A, which has been identified by some as a problematic clause. I ask the government 
to advise whether it believes it is fair and reasonable to maintain that blanket prohibition, or whether it would be 
open to allowing some monetary penalties to be imposed. In the alternative, the government might say, “No; under 
no circumstances. You cannot insure against any offences in respect of this matter.” That option is open to the 
government, of course. I would then ask the government whether it would be open to amending clause 44(2) to 
provide that the PCBU must have actual knowledge that the worker did not have the prescribed qualifications. If 
the employer knows full well that the employee does not have the appropriate qualifications to undertake the work 
and the employer orders the employee to do that work, we should absolutely throw the book at that employer. That 
is wrong. 
Hon Michael Mischin interjected. 
Hon NICK GOIRAN: Absolutely. But that is not what this provision says. There does not seem to be any moderation 
of that provision. There are two ways in which that can be done: either change the test or, alternatively, allow 
businesses to insure against that type of risk. I invite the government to comment on that issue. 
I turn now to part 5 of the bill, “Consultation, representation and participation”, which captures clauses 46 to 103. 
The purpose of this clause is to establish what the explanatory memorandum describes as “comprehensive” duties 
to consult on specified work health and safety matters under the bill. The keyword is comprehensive. I have to say 
that clause 72 is inconsistent with the purpose of this part. Clause 72 needs amendment if it is to be consistent 
with the government’s policy objective of consultation, representation and participation. Members will see on the 
supplementary notice paper an amendment standing in my name at 18/72. The purpose of this amendment is to 
give effect to an amendment that was moved in the other place by my colleague and learned friend the member 
for Hillarys, Peter Katsambanis, MLA. The amendment seeks to reinsert into the bill a model law provision that 
the government has taken out of the bill. Peter Katsambanis, as the shadow Minister for Industrial Relations, sought 
to put that provision back into the bill. The opposition supports him in that endeavour. My amendment 18/72 on 
the supplementary notice paper seeks to ensure that the employer is consulted. Remember, this whole part of the 
bill is about consultation. However, without this particular provision, we will have lightweight consultation rather 
than proper consultation. My proposed amendment seeks to reinsert the model law provision to ensure that the 
employer is consulted on who will train the health and safety representatives, given that the employer will be given 
the work health and safety duties and will have to pay for that training. We call on the government to support that 
model law provision on consultation. 
I turn now to part 6 of the bill, “Discriminatory, coercive and misleading conduct”, which captures clauses 104 to 115. 
Its purpose is to prohibit discriminatory, coercive and misleading conduct in work health and safety matters, and to 
establish both criminal and civil causes of action in the event of such conduct. It also seeks to encourage engagement 
in work health and safety activities, and provide protection for those who are engaged in such roles and activities. 
The final purpose of part 6 is to send a message that it is unlawful to discriminate against or coerce a person in 
order to deter that person from being involved in work health and safety activities. As far as I can recall, no-one 
has raised any concerns with me about part 6 of the bill. 

Part 7 of the bill is a somewhat amusing provision in this 16-part bill. It is an empty provision. It states that it is not 
to be used. Apparently, this part is not required because the current system of workplace entry permits will continue. 
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I understand that this system is provided for under the Industrial Relations Act 1979 and the Fair Work Act 2009. My 
sole question to the minister with carriage of this bill with regard to part 7 is: to what extent will the Industrial Relations 
Legislation Amendment Bill 2020 impact on this system that is said to justify the non-requirement of part 7? 
I turn now to part 8 of the bill, “The regulator”, which captures clauses 152 to 155C. Its purpose is to advise and 
make recommendations to the minister, provide advice and information, monitor and enforce compliance, foster 
and promote work health and safety, conduct and defend legal proceedings and obtain information or acquire 
independent reports. Clause 155 will give the regulator the power to compel that information be provided. The 
issue is that this will trigger fundamental legislative principle 6: does the bill provide appropriate protection against 
self-incrimination? Members will be aware that there is a common law privilege against self-incrimination. This ensures 
that a person is able to refuse to answer questions or produce documents if the answer or production would directly 
incriminate that person or could indirectly lead to incriminating that person—for example, the discovery of other 
incriminating evidence. This has been raised previously in this chamber in discussion about other matters. Members will 
be aware that this privilege is not absolute. It can be abrogated if legislation includes these exact words. That is the case 
with this bill. Those exact words occur in a later part of the bill in clause 172. The question that must always be asked 
is: what is the public benefit that would outweigh and justify the harm that might result from such negation? 
I ask the government for its response to the thirty-first report of the Standing Committee on Public Administration. 
I raised earlier a request that the government provide a response about particular provisions of the bill. I accept 
that not every element of this report and not every finding and recommendation necessarily needs an immediate 
response with respect to the bill before us, but substantial portions do. It would be helpful to know the status of 
the government’s response to the 111 findings and 94 recommendations in that report. 
Let us remember that part 8 is titled “The regulator”. If there is a theme in this report, it is that there have been problems 
with the regulator for some time. As I outlined earlier, it is undesirable for the government to table a response just before 
opposition members have to deliver their second reading responses on a bill, and it is completely undesirable to not have 
at our disposal a response on a report of this magnitude. No doubt, the government will be digesting it, as all members 
will, and it will take some time, but at this point, I simply ask what the status is of the government’s response and whether 
we might have an interim response on, particularly, the matters pertaining to the report before us. 
I turn to part 9 of the bill, which is titled “Securing compliance” and captures clauses 156 to 190. The purpose of 
part 9 is to establish the work health and safety inspectorate and provide inspectors with entry powers to workplaces 
and entry powers to any place under an entry warrant. It also provides inspectors with powers upon entry to 
workplaces. The issue that arises in part 9 is one that I foreshadowed earlier at clause 172 in that it abrogates the 
privilege against self-incrimination. The Law Society of Western Australia’s submission, dated 6 July 2020, to the 
Standing Committee on Legislation’s inquiry states, in part — 

In summary: 
1. We note that: 

a. the introduction of a summary offence under section 30B, in addition to the serious 
offence under section 30A, represents a move away from, rather than toward, national 
harmonization of OHS legislation; and 

b. the “breach of duty” contemplated by sections 30A and 30B is broadly defined. We 
recommend consideration be given to identifying specific duties which would give rise 
to the serious criminal sanctions contemplated by the legislation. 

2. We recommend that: 
a. in all the circumstances, the appropriate jurisdiction for a prosecution under 30A would 

be the District Court rather than the Magistrates Court; 
b. further guidance ought to be given to confirm the applicability of privilege against 

self-incrimination in a prosecution under the new provisions; 
c. the bill ought to expressly confirm the applicability of defences under the Criminal Code; and 
d. consideration should be given to providing for Legal Aid funding for prosecutions under 

the new provisions. 
At this moment, I want to deal with only the part applicable to part 9 of the bill. The Law Society goes on to explain 
its concerns — 

There are concerns about privilege against self-incrimination and admissibility of statements to WorkSafe 
where a person can be charged as an individual (where their statements are not admissible) and as a PCBU 
(where their statements may be admissible against them). This is a concern across jurisdictions where 
industrial manslaughter laws have been introduced. 
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What is the government’s position and its response to those concerns articulated by the Law Society and others 
about clause 172? 
I move to part 10, of 16, of the bill, which deals with enforcement measures and captures clauses 191 to 215. The 
purpose of part 10 is to provide for enforcement measures, including notices—that is, improvement notices, 
prohibition notices, non-disturbance notices and remedial actions. I ask the government to make sure that it is in 
a position, either in response to the second reading debate or, alternatively, when we get to part 10 in Committee of 
the Whole, to be across the important findings and recommendations made by the Standing Committee on 
Public Administration on this point. In particular, does the government agree with finding 47, which states — 

Safety and health representatives currently have no role in the verification of the implementation of 
improvement notices. 

If the government agrees with that, what steps has it taken to address recommendation 51 of the report, which says — 
The Committee recommends that the WorkSafe Western Australia Commissioner, together with the 
Director General of the Department of Mines, Industry Regulation and Safety, consult with relevant 
stakeholders to explore ways in which safety and health representatives might be employed in the process 
of the verification of the implementation of improvement notices. 

It is no good us passing this bill—when a committee of Parliament spent three years looking at this particular issue, 
and plainly produced a finding and recommendation that deals with enforcement measures and the implementation 
of improvement notices—if we are not aware of the government’s view on those findings and recommendations. 
We must have a response from the government on those matters, if not in the second reading reply speech, at the 
very least by the time we get to part 10 in Committee of the Whole House. 
Hon Alannah MacTiernan: Member, that might be a bit difficult. That report came down a long time after this 
legislation was framed and came into Parliament. 
Hon NICK GOIRAN: I said earlier that I appreciate the government might not be in a position to respond to all 
111 findings and 94 recommendations, given that this report was tabled only last month. Maybe someone is across 
the whole report and is ready to respond; I do not know. I think the ordinary custom and practice is that a response 
is due within two months anyway, so it may be the case that someone is ready to respond. But I am asking that 
a response be provided specifically on finding 47 and recommendation 51, because they are pertinent to the matters 
in part 10 of the bill. 
I will give further examples of findings 71 and 72. Finding 71 states — 

Only approximately five per cent of improvement notices are verified for compliance by WorkSafe. 
Finding 72 states — 

Of the approximately five per cent of improvement notices that are verified for compliance by WorkSafe, 
not all are verified by a workplace visit. 

The committee’s recommendation 69 states — 
The Committee recommends that the Minister for Industrial Relations provides additional resources to 
WorkSafe (the Department of Mines, Industry Regulation and Safety) to allow for inspector workplace 
visits for the purposes of verification of improvement notice compliance. These visits should take place 
unannounced. 

I think the government can respond to that recommendation because it is asking us to agree to part 10, which deals 
with enforcement measures and improvement notices. I see no obvious reason why the government cannot respond 
to recommendation 69 in the very near future. 
The last point I want to make on part 10 deals with the issue of prohibition notices. Again, I ask whether the 
government agrees with finding 73 of the Standing Committee on Public Administration, which reads — 

Where there is a reasonable expectation that the activity giving rise to the issuing of a prohibition notice is 
continuing, WorkSafe does not require inspectors to return to the workplace to verify ongoing compliance. 

If the government does agree with that finding, what steps is it taking to address recommendation 70, which says — 
The Committee recommends that, where there is a reasonable expectation that the activity giving rise 
to the issuing of a prohibition notice is continuing, the WorkSafe Western Australia Commissioner 
requires inspectors to return to the workplace to verify ongoing compliance. These visits should take 
place unannounced. 

Again, I see no reason why a response cannot be provided to those specific findings and recommendations, which 
are pertinent to part 10 of the bill. 
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With that, Madam Acting President, I will move to part 11. Part 11 is titled “Enforceable undertakings” and 
captures clauses 216 to 222. Its purpose is to allow for written enforceable undertakings as an alternative to 
prosecuting a person. It is also worth noting that undertakings are voluntary; a person cannot be compelled and the 
regulator has discretion on whether to accept such an undertaking. The issue that emerges here is also found in 
the large report from the Standing Committee on Public Administration, the thirty-first report, and, in particular, 
findings 28 and 29. As members will appreciate, it took some time for me to find these important needles in the 
haystack, but findings 28 and 29 are pertinent to part 11 of the bill. Finding 28 says — 

The ability to accept enforceable undertakings may avoid the cost and inconvenience of a prosecution, in 
appropriate cases, and may deliver occupational safety and health benefits to a particular workplace 
or industry. 

Finding 29 says — 

The Occupational Safety and Health Act 1984 does not provide authority for WorkSafe to accept 
enforceable undertakings. 

As a result of that, the committee has made recommendations 38 and 39. My question to the government is: to what 
extent does part 11 of the bill implement recommendations 38 and 39 of the Standing Committee on Public 
Administration in its thirty-first report? Recommendation 38 is — 

The Committee recommends that the Minister for Industrial Relations brings to the Parliament of 
Western Australia an amendment to the Occupational Safety and Health Act 1984 providing for the entering 
into of enforceable undertakings. Further, this authority should clearly prohibit the entering into of 
enforceable undertakings for offences involving gross negligence, or where the ‘act’ or ‘omission’ causes 
the death of, or serious injury to, another person. 

Recommendation 39 says — 

The Committee recommends that, should WorkSafe be granted the power to accept enforceable 
undertakings under the Occupational Safety and Health Act 1984, WorkSafe (the Department of Mines, 
Industry Regulation and Safety) should be required to issue on its website: 

• general guidelines in relation to the acceptance of enforceable undertakings 

• notice of a decision to accept an enforceable undertaking, and the reasons for that decision. 

It is clear, in my view at least, that part 11 does some of that, but it is not immediately apparent whether it does all 
of what is recommended by the committee in recommendations 38 and 39. That is what I am seeking clarification 
from the government on in its response to the second reading debate or, in the worst case, when we get to part 11 
during Committee of the Whole House. 

I now move to part 12 of the bill, “Review of decisions”, which incorporates clauses 223 to 229B. The purpose of 
this part is to establish the procedures for a review of decisions under the bill. I note that reviewable decisions are 
those made by inspectors and the regulator, and that inspectors’ decisions will be reviewed internally and then may 
go to an external review. Lastly, decisions by the regulator go directly to external review. Again, as I have said in 
relation to one of the earlier parts, this part has not been drawn to my attention by stakeholders with concerns, so 
I now move to part 13 of the bill. 

Part 13 of the 16-part bill is entitled “Legal proceedings”. This part incorporates clauses 229C to 267. Its purpose 
is to provide that proceedings for an offence against the bill can be brought only by the regulator or a public service 
officer in a work health safety department authorised in writing by the regulator. This does not apply to an industrial 
manslaughter offence under section 30A, which may be prosecuted by only the Director of Public Prosecutions. It is 
noted that the DPP can bring proceedings even if the regulator does not. The question that emerges here is: who can 
prosecute what? I note for the benefit of members that in the forty-third report of the Standing Committee on 
Legislation this issue attracted some attention and resulted in the second recommendation by the committee. At 
paragraph 4.53 members will see these comments made by the committee, and I quote — 

Offences under cl 30A will be prosecuted by the Director of Public Prosecutions. Equivalent offences are 
currently prosecuted by WorkSafe. 

Paragraph 4.54 states — 

Criminal prosecutions in the District Court and the Supreme Court can only be prosecuted by the Director of 
Public Prosecutions for Western Australia or the Commonwealth Director of Public Prosecutions. 

At paragraph 4.55, the committee report goes on to say — 

Mr Cotgreave from DMIRS noted the following when asked to comment on whether WorkSafe has the 
necessary skillset to prosecute industrial manslaughter: 
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At present, and the structure was intended to be the same in the Work Health and Safety Bill. 
Currently, we have the independent WorkSafe Western Australia Commissioner responsible for 
approving prosecutions under the OSH act. The role and systems to support it are going to continue 
to operate under the Work Health and Safety Bill, although that statutory appointee will be called 
the WorkSafe Commissioner. Currently, inspectors conduct investigations and provide a brief 
to the DMIRS legal team. The decision to prosecute is made by DMIRS lawyers based on the 
guidelines we have already talked about, issued by the DPP, which include that public interest 
test. The prosecutions are conducted by experienced lawyers from the DMIRS legal team or the 
State Solicitor’s Office. As to how other jurisdictions manage it, I do not know precisely, but I can 
tell you that the model bill anticipates that prosecutions will be launched by inspectors. That is 
an amendment that was made to the model clause for Western Australia to reflect that we actually 
have our proceedings conducted by lawyers. 

The committee concludes its consideration of this matter at paragraph 4.56, by saying — 

The Committee also asked DMIRS whether the Government is satisfied that the intersection between 
cl 30A and cl 230 (which contains provisions on the prosecution of offences) is such that there is no capacity 
for the regulator to bring about proceedings under cl 30A: 

Then there is this quote from David Smith, the director general of the department, and an answer to question on 
notice 7, which says — 

Proceedings for a clause 30A offence would be commenced by a person appointed by DMIRS 
in the Magistrate’s Court consistent with section 20 of the Criminal Procedure Act 2004. As 30A 
is an indictable offence, the DPP would then assume carriage of the case which would proceed 
to the District Court to be heard. 

I acknowledge there is ambiguity in [clause 230] and thank the Committee for identifying the 
matter. The Minister has instructed DMIRS to work with Parliamentary Counsel’s Office to 
provide advice that resolves this issue. 

The report moves to finding 12, which states — 

An ambiguity exists as to who can initiate a cl 30A prosecution under the Work Health and Safety Bill 2019 
and the Minister for Mines, Petroleum, Energy and Industrial Relations has instructed Parliamentary Counsel’s 
Office to resolve the issue by re-drafting cl 230 of the Bill. 

Recommendation 2 is — 

The Minister for Mines, Petroleum, Energy and Industrial Relations advise the Legislative Council on 
what amendments are required to give effect to Finding 12. 

No doubt like other members, I look forward to hearing what that is. 

That deals with the issue of who can prosecute what in respect of part 13 of the 16-part bill, but I also want to ask 
members to consider to what extent it is appropriate to empower an investigator to prosecute. Here we have some 
interesting comments made by the Standing Committee on Public Administration about the tension when there is 
a conflation between investigating and prosecuting. In particular, I draw members’ attention to finding 89 by the 
Standing Committee on Public Administration, which reads — 

There is tension with WorkSafe taking on both the regulator and prosecutorial roles. 

The committee goes on at recommendation 81 to say — 

The Committee recommends that that the Minister for Industrial Relations commissions an inquiry to consider 
the merits of separating the regulatory and prosecutorial functions of WorkSafe, with occupational health 
and safety prosecutions being conducted by either the Director of Public Prosecutions or the State Solicitor’s 
Office, or at least all prosecutions arising from a workplace fatality being conducted by the Director of 
Public Prosecutions. As part of this consideration, the inquiry should also consider, as an alternative 
approach, the establishment of an Office of the Work Health and Safety Prosecutor. 

I ask the government to provide a response. Does it agree with the Standing Committee on Public Administration’s 
finding 89? What is the government’s response to what seems like a reasonable recommendation at recommendation 81 
of the committee’s report? However, I think the response that needs to be provided by government on this point is 
all the more urgent when we consider the comparison in light of the precedent for the Corruption and Crime 
Commission, which is an investigative body that does not have the power to prosecute, yet the bill before us will 
allow the investigator to have the power to prosecute. Is that appropriate in circumstances in which a body like the 
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Corruption and Crime Commission is not able to do that? I would like to take the opportunity to give members 
some background on that, which I will do at the next opportunity. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 5788.] 
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